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DECI SI ON AND ORDER

Thi s proceeding involves a claimfor conpensati on under the
Longshore and Harbor Workers’ Conpensation Act, as anmended,

1 The Director, Ofice of Wrkers' Conpensation Programns
was not represented at the hearing.



33 U.S.C 88 901-950 (Act), and the regulations issued
t hereunder, 20 C.F. R 88 702.101-704.451. A formal hearing was
held in Ri chnond, Kentucky, on April 11, 2000, where the parties
were afforded full opportunity to submt evidence, to exam ne
and cross-exam ne witnesses, and to argue issues of |aw.

The findings of fact and concl usi ons of | awwhich foll ow are
based on ny observation of the denmeanor of the witness who
testified at the hearing and upon a careful analysis of the
entire record in light of the argunents of the parties,
appl i cabl e statutory provisions, regul ati ons, and pertinent case
| aw.

. STI PULATI ONS?

The parties have stipulated, and | so find that:
1. Jurisdiction for this claimarises under the Act;

2. The Claimant filed a claim for conpensation on
November 8, 1995;

3. The claimwas tinmely filed;

4. The date of the alleged injury/accident is August 13,
1991;

5. The accident/injury arose in the course and scope of
enpl oynent ;

6. The Claimant and the Enployer were in an enployee-
enpl oyer relationship at the tinme of the alleged
acci dent;

7. The Enpl oyer was advised of or l|earned of the injury

on August 13, 1991;

8. The Enpl oyer was given tinely notice of the injury;

2 The Stipulations and Issues listed in this Decision are
based on the Joint “Stipulations and Adm ssions” (JX 1). I n
this Decision, “CX’ refers to the Claimant’s Exhibits, “JX
refers to the Joint Exhibits, “EX’ refers to the Enployer’s
Exhibits, and “Tr.” refers to the transcript of the April 11,
2000 heari ng.
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9. Noti ces of Controversion were filed on: July 3, 1993;
January 16, 1996; August 12, 1996; and, June 11, 1997,

10. Notice of Controversion was tinely fil ed;

11. The Enployer filed a First Report of Injury (FormLS-
202) on August 13, 1991;

12. The Claimant’s average weekly wage at the tine of the
injury was $252.61

13. It is the Claimant’s position that the effect of the
work-related injury was to render her pernmanently and
total ly disabl ed;

14. The parties agree that the Claimant has suffered the
foll owing work-related disability:

(a) Tenporary total disability from August 14, 1991
to Septenber 23, 1991, from Septenber 27, 1991 to
Oct ober 20, 1991, and from May 21, 1992 to
August 12, 1992; and,

(b) Tenporary partial disability fromAugust 13, 1992
to November 14, 1992.

14. Benefits have been paid to the Claimant for the
following disabilities:

(a) Tenporary total disability from August 14,
1991 to Septenmber 23, 1991, from Septenber
27, 1991 to October 20, 1991, and from May
21, 1992 to August 21, 1992,% at the rate of
$170.54 per week for 28.29 weeks, totaling
$3, 630. 12; 4

(b) Tenporary partial disability from August 13,
1992 to Novenber 14, 1992, at the rate of
$57.20 per week for 12 weeks, totaling
$686. 40; and,

3 Stipulation under 8§ 16(a) of Stipulations and Adm ssions
gi ves date of August 12, 1992.

4 The amount of $170.54 per week for 28.29 weeks actually
total s $4,824.58 not $3,630.12, as stated.
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(c) Scheduled award of $187.21 per week for
69. 12 weeks, totaling $12, 939. 96.

15. Medical benefits were paid, totaling $13, 548. 03;

16. The Claimant reached maxi num nedi cal inmprovenent on
August 28, 1992;°

17. The Claimant returned to work in August 1992 on a
part-tinme basis and returned to work full time iIn
Novenmber 1992.

18. The Enployer filed Notices of Final Paynent or
Suspensi on of Conpensation Paynments (Form LS-208) on:
Sept enber 26, 1991; October 30, 1991; Novenber 4,
1992; June 11, 1993; and, July 23, 1993; and,

19. The Enpl oyer does not claimrelief under §8 8(f) of the
Act .

1. [ SSUES

The unresolved Issues in this proceeding are:

1. VWhet her the Claimant has proven permanent, total
di sability;

2. Whet her an intervening injury occurred; and,

3. Whet her there was overpaynent of the schedul ed award.

11, EILNDINGS OF FACT AND CONCLUS|I ONS OF LAW

The Cl aimant, Bonnie Jean Hurd, was born on October 20,
1938, and was sixty-one years old at the time of the hearing
(Tr. 11). She has an el event h-grade education (Tr. 12). She is
married to James Hurd and has no dependent children (Tr. 11).

Ms. Hurd was enpl oyed as a wai tress by the Departnent of the
Army at the Lexington Bluegrass Arny Depot, the Enployer, in
August 1991. She worked there approxi mately four years prior to
that tinme (Tr. 37). Hurd cooked, ran the food |ine, operated
the cash registers, and rented golf carts (Tr. 15; EX 1). She
soneti mes worked as much as sixty hours per week (EX 1). Prior

5 As will be discussed later in this Decision, Dr.
Lockstadt found that the Claimnt reached maxi num nedi cal
i nprovenent on Septenber 28, 1992, not August 28, 1992.
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to her enploynent with the Enployer, she held other waitress
positions, worked in grocery and drug stores, cleaned houses and
of fices, and made candy (Tr. 13; EX 1). Hurd stocked products,
ran cash registers, and made sandw ches while working at the
grocery and drug stores (EX 1). She also worked for a famly
busi ness selling coal and operating a junkyard (EX 1). She
answered the tel ephones and | oaded coal into trucks.

On August 13, 1991, Ms. Hurd was injured when she slipped
on a wet surface while working for the Enployer (Tr. 14). The
fl oor had been nopped but no sign was posted warning that the
surface was wet. Ms. Hurd expl ai ned:

as soon as ny foot hit the floor it tw sted and
threw nme back in the corner and I hit ny head and I
went on down and when ny leg twisted it was like fire
running up the back of my leg, but nmy ankle was done
turning at that tine.

No one saw Hurd fall but several enployees, including Hurd s
supervi sor, Martha Bow ing (Daughtery), cane over to where she
was injured and took her to a clinic to have her | eg exam ned.
Hurd tol d the physicians at the clinic that her knee was hurting
and after exam nation was told that her ankle was not broken.
She did not go back to work that day and was told by the
physi ci ans to go honme. Her knee continued to hurt and swell and
she was off work for about a nmonth (Tr. 15; EX 1).

A few weeks followi ng the accident, Hurd saw Dr. Wheel er
who gave her Cortisone shots in her left knee (Tr. 15). Hur d
said that she did not think Dr. Wheel er understood how she was
hurt (Tr. 16). A friend recommended that Hurd see Dr. Lockst adt
(EX 1). Dr. Lockstadt first saw Hurd in May 1992, at which tine
he took x-rays and told Hurd that she could either suffer with
her knee condition or have orthopedic surgery (Tr. 16). Hur d
underwent orthopedic surgery in May 1992. She stated that her
knee was worse after the surgery, explaining that her knee
continued to swell like it had prior to the surgery (Tr. 17).

Fol l owi ng the accident, Hurd worked off and on for about a
year with reduced hours but her knee continued to give her

problenms. (Tr. 15). “They cut my hours and I went in 5 to 6
hours a day, but then when I would go hone every evening ny |eg
was in such bad shape” (Tr. 28). Her leg would swell fromthe
“upper part all the way down to [her] ankle.” Hurd stated that

her work subsequent to the accident was supposed to be |ight
duty, but it was not because there was not much |ight duty work
to perform(Tr. 29). The Arny base at which Hurd worked cl osed
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in January 1993 (Tr. 35). The Enpl oyer offered her another
position with Ri chnmond Bl ue Grass Ordi nance; however, it would
have required one to two hours of driving per day (EX 1). They
wanted her to file papers and work in the kitchen full tinme
(forty hours per week). She told themthat it would be too many
hours for her I eg, considering her need to el evate her leg after
wor k each night. She said that she attenpted working there
three days but her knee was in too nmuch pain and she woul d have
to go home to el evate her leg. The Claimnt then obtained a job
at a restaurant for about one and one-half weeks where she
prepared salads (Tr. 29, 38). Al t hough the new enployer
initially allowed her to sit on a stool while she worked, they
eventually told her she could no |onger use a stool because

ot her enpl oyees would al so want to use a stool (Tr. 29). Hur d
was on her feet eight hours per day, and the kitchen that she
worked in had a concrete fl oor. Her | eg began to swell again

and she had to quit. Hurd waited a short period before | ooking
for another job to give her leg tine to get better (Tr. 30).
She applied for a job as a switchboard operator and was asked if
she had any handi caps. She was not hired for this position.
She applied for a job as a hotel desk clerk but did not have the
requi red conputer experience. She | ater obtained a job at a
golf course running a snack bar where she worked an ei ght-hour
day and spent nobst of the tinme standing. She had to quit after
about three nonths due to swelling in her |eg. (Tr. 38-39).
Her left knee was swollen fromthe ankle to the upper part of
her I eg and the pain was so great that she called Dr. Lockstadt,
who recomended knee replacenment surgery (Tr. 40).

The Cl ai mant’ s knee conti nues to swel | accordi ng to how nuch
time she spends on her feet and the type of surface on which she
wal ks (Tr. 17-18). She said that it often swells after fifteen
or twenty mnutes of being on her feet. Hurd has al so had
“continuous” swelling in her Ieft ankle since the accident which
al so depends on the ampunt of time she spends on her feet (Tr.

20). She suffers “pretty constant” pain in her knee and the
“large bone up above the knee” (Tr. 19). Dr. Lockst adt
prescri bes several pain relievers, including Darvoset and
Percoset, which she takes as needed (Tr. 18). She takes |ess
pain medication while at home walking on carpet than when
wal ki ng on concrete. She is wunable to drive or operate
machi nery while on the nedication, as it sonetinmes makes her
nauseous and dizzy (Tr. 19, 25). Hurd stated that she has not

under gone any physical therapy for her knee (EX 1).
The Cl ai mant stated that her knee sonetines gi ves out on her

(Tr. 21). “It makes a little pop or click or a noise” and has
caused her to fall. Hurd said that her physicians gave her a

-6-



cane several years ago to help with her knee condition and that
she was given a knee brace in Decenmber 1999. She continues to
wear the brace, primarily when she is going to be on her feet a
ot (Tr. 22). Dr. Lockstadt has recomended knee repl acenent
surgery but Hurd is going to see how the brace works before
havi ng surgery (Tr. 31).

Ms. Hurd stated that all of her jobs have required that she
be able to wal k, crouch, bend, twist, lift, flex her knees up
and down, clinb, squat, kneel, and stoop. She is unable to
performany of these activities because of her leg (Tr. 23-25).
The Claimant is unable to stand or sit for extended periods of
time because her “leg would get stiff and [she] probably
couldn’t get up” (Tr. 26). She did not think that she could
give an enployer what he or she would expect from her due to
di zzi ness and nausea fromthe nedicine and because “there is no
job that you just go to for so many hours a day and just sit
there” (Tr. 31). Hurd said that she has worked her whole life
and would like to work if she could (Tr. 31). She has never
held a position working with a conputer and is unfamliar with
keyboards, sw tchboard, and email nessaging (Tr. 26-27).

Hurd had no knee injury prior to her work for the Enployer
and has had no injury subsequent to August 1991 (EX 1). I n
1995, Hurd filed a claim against Hill’'s departnment store
following an accident in which she fell and hit her head. She
underwent physical therapy due to headaches follow ng the 1995
accident. She did not allege any injuries to her |eft knee and
did not claima | oss of earning capacity. The claimwas settled
for approxi mately $7,500.00. The Claimant receives $329. 00 per
month in Social Security disability benefits due to her |eg
injury and because she is diabetic (Tr. 35). She was di agnosed
with diabetes in 1993 (EX 1). Hurd takes nedication for high
bl ood pressure and di abetes and has had cataract surgery (Tr.
35; EX 1). She is five feet and six and one-half inches tal
and wei ghs 214 pounds (EX 1). Hurd did not recall being
interviewed with anyone on behal f of the Enpl oyer regarding job
pl acement (Tr. 27).

Medi cal Evi dence

1. Dr. Janes Tenplin exam ned the Clainmnt on March 27,
2000. He noted that Hurd conpl ained of chronic |left knee pain
as a result of a work-related accident which occurred in 1991.
Hurd was injured when she slipped and twi sted her left |eg and
knee on a restroom fl oor which had been nopped. She i medi ately
experienced pain in her left knee and ankle and was taken to a
medi cal clinic where x-rays were taken. Hurd noted that little
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attention was paid to her left knee at the clinic. She was
unable to return to work for several days and continued to
experience persistent knee pain and swelling when she did
return. Hurd saw Dr. Wheeler for approxi mtely one year. He
injected Hurd’'s knee with Cortisone but such treatnment did not
provi de any | ong-termbenefit. Hurd then saw Dr. Lockstadt, who
performed arthroscopi c surgery on her knee on May 21, 1992. She
was noted to have generalized osteoarthritic and degenerative
changes to the knee. Fol l owi ng surgery she was released to
wor k, but the pain persisted. Dr. Lockstadt advised that her
only choice would be total knee replacenent but she wanted to
avoid that option. Dr. Lockstadt told her that her obesity
woul d shorten the |ife of the prosthesis. After the base
closed, Hurd attenpted to relocate to another facility at
reduced hours; however, her knee worsened and she eventually
qui t. She attenpted several other positions but her knee
probl ens worsened to the point that she was no |onger able to
perform her work duties. Hurd has no prior history of knee
injury. She conpl ai ned of constant dull aching painin the l[eft
knee with swelling. The pain increases with any prolonged
st andi ng, wal ki ng, stooping, kneeling, squatting, crouching,
clinmbing, or operating foot controls.

Dr. Tenplin exam ned the Claimant and i nterpreted an x-ray.
He noted slight nmidline tenderness in the |ower |unbar region,
normal bil ateral knee extension and hip flexion, and a reduction
in knee flexion, straight |eg raises, toe standing and pl antar
f1 exion. He interpreted the March 27, 2000 x-ray as show ng
advanced arthritic changes in the left knee with medial joint
space narrowi ng and sonme patellofenoral joint space arthrosis.
Dr. Tenplin diagnosed: (1) chronic left knee pain syndrone;
(2) left knee arthritis; (3) left knee neniscal tear; and, (4)
S/IP left knee arthroscopic surgery with a partial nedial
meni scect ony. He opined that the Claimant’s injury was the
result of the 1991 work injury but was al so caused in part by
her natural aging process based on evidence of osteoarthritic
changes of the left knee. The nature of the Claimant’s work
aggravated the effects of the natural aging process. Dr.
Tenplin apportioned fifty percent of Hurd' s inpairnment to the
arousal of pre-existing dormant degenerative changes and fifty
percent to the work-related injury. He stated that Hurd di d not
have an active inpairment prior to the 1991 injury. Dr. Tenplin
opined that the Claimant suffered from a fifteen percent
i npairnent to the whole person. He concluded that she was
unable to return to activities requiring “prolonged standing,
wal ki ng, frequent bending, stooping, kneeling, crouching,
clinmbing, or using foot controls for any extended tine frame,”



and does not retain the physical capacity to return to the type
of work she performed at the tinme of the injury (CX 2).

2. Dr. Daniel D. Primm Jr., exam ned the Claimnt on
March 8, 2000. He noted that Hurd slipped at work on August 13,
1991, injuring her left knee and ankle. She was off work for
one nonth then returned. She continued to have pain and
swelling in the knee and ankle so she saw Dr. \Wheeler.
Eventual ly, Dr. Lockstadt perforned arthroscopic surgery on her
knee and told her that he found arthritis as well as torn
cartil age. Hurd conpl ai ned that she has had little, if any,
i nprovenent in her knee synptonms. She had swelling, pain with
wei ght beari ng, and al so began to note sone occasional aching in
the left Kknee. Hurd had difficulty and pain with stair
clinmbing, squatting, and kneeling. She had no synptons in her
ri ght knee. Hurd began using a cane in 1997 which seenmed to
hel p. Dr. Prinmm noted a nedical history positive for
hypertensi on and di abetes and cataract surgery in both eyes. He
reviewed Dr. Wheeler’s October 14, 1991 report and reports by
Dr. Lockstadt dated in 1992 and 1998. On physical exan nati on,
Dr. Primmfound tenderness in the | eft knee. X-rays showed m|d
degenerati ve changes. He stated his inpression: (1) pre-
exi sting degenerative arthritis, left knee, with history of
superinposed injury and arousal; (2) status post partial |eft
medi al nmeni scal tears superinposed on pre-existing degenerative
changes; and, (3) obesity (56", 216 |bs). He recommended t hat
the Claimant |ose an additional sixty to seventy-five pounds
bef ore undergoi ng a knee repl acenment. He opined that her degree
of inmpairment was twenty-four percent to the lower extremty
which resulted in a ten percent inpairment to the body as a
whol e. Dr. Primm attributed eight of the twenty-four percent
| ower extremty inpairment to the 1991 accident and sixteen
percent to the degenerative changes, which he felt were pre-
exi sting based on Dr. Lockstadt’s findings at the tinme of the
1992 surgery. Dr. Primm gave permanent restrictions of “no
pr ol onged standi ng, probably for no nore than 20 to 30 m nutes
at a time; no squatting, kneeling, or crawling; and only
occasional stair or |adder clinbing.” He gave no restrictions
on the use of her upper extremty and opined that she could
operate hand or foot controls with no restrictions (EX 3).

Dr. Primm previously exam ned the Claimnt on April 15
1993. The Claimnt stated that the surgery performed by Dr.
Lockstadt hel ped to some degree but she still had problens

i ncluding pain which was aggravated by prolonged standing or
wal ki ng. She returned to a desk job after the surgery. Bent
knee activities tended to bother her knee. On physi cal
exam nation, Dr. Primm found tenderness over the l|left nedial
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patella and mld crepitus with range of notion of both knees.
X-rays of both knees showed early or mld narrowing of the
medial joint line left knee and some small ostephytes at the
medi al aspect of the right tibia as well as sonme early narrow ng
of the right medial joint line. There was al so sone spurring at
the tibial spines noted in both knees. Dr. Primm stated his
i mpression as pre-existing degenerative arthritis, left knee,
with history of superinposed injury, and obesity (5 6", 232
Ibs.). He attributed the arthritis to obesity and stated that
she “had a superinposed injury and arousal as well as a parti al
tear of the medial nmeniscus.” He did not think that she should
have knee replacenment surgery because of her age and size
Rather, Dr. Primm recomended weight |o0oss and conservative
treatment including anti-inflammtory nedication. He opi ned
that “she could work but should work in a sedentary type
position which would not involve any prol onged standi ng and no

stair or |adder clinbing.” He would not limt the nunber of
hours she worked in a sedentary type occupation. Dr. Primm
concluded that Hurd's inpairnent to the lower extremty was
twenty-four percent, which translates to a ten percent

i npai rment to body as a whole. He opined that two-thirds of
this wuld represent an aggravation or activation of a
significant pre-existing degenerative problem in the knee (EX
2).

3. Dr. Robert P. Goodman exam ned Hurd on July 1, 1996.
He noted that she injured her left knee when she slipped and
fell at work and continued to have pain walking in the yard, on
unl evel ground, and up and down steps. She last worked in
August 1995 but had to quit due to pain. Physical exam nation
showed a slight |inp and sone | eft knee pain and tenderness. He

noted that she could not squat due to pain. X-rays showed
degenerative changes in the |umbar spine and each side medi al
joint line and beneath patell a. Dr. Goodman di agnosed: (1)

pre-existing osteoarthritic changes both knees, status post
arthroscopi c meni sectony and debri denment of the | eft knee; and,
(2) possible arousal of changes, |unbar spine. He noted that
five years after the injury the operative report described
ext ensi ve degenerative changes expected in a patient of this
age. Dr. Goodman recogni zed knee problens but stated that he
was uncertain whether some of this was the result of problens in
her | ower back or |unbar spine. He would not recomend surgery,
but recommended wei ght | oss and outside wal ki ng and exercise to
see if condition will inprove. He opined that her main probl em
was her age and normal arthritic changes which were present in
both knees and were not caused by the work accident. The
Cl ai rant was capable of some lighter activity, walking, sone
sedentary work, “but of course nmarked limtations as far as
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stair clinbing, stooping, bending.” Dr. Goodman opined that the
Claimant’s work “injury tore her nmeniscus, aroused sone
degenerative changes and probably produced an inpairnment of 10%
to the lower extremty, 4% to the whole body, half due to
arousal, that the other problenms are sinply nornmal aging process
related to the arthritis and that actually, nost restrictions
are related to that.” (EX 4).

I n a separate Work Restriction Eval uation report dated July
1, 1996, Dr . Goodman opined that the C ai mant coul d
intermttently sit four hours per day, wal k and stand two hours
per day, lift between ten and twenty pounds and bend for one
hour per day, and could not squat, clinb, kneel, or twist. He
stated that she had no hand restrictions but should not perform
pushing and pulling activities. She could reach or work above

her shoul der and coul d operate foot controls. Hurd coul d not
operate a car, truck, or other type of notor vehicle. She had
no cardiac, visual, or hearing limtations, no restrictions

concerning heat, cold, danpness, height, tenperature changes,
hi gh speed working, or exposure to dust, funes, or gases, and
had no interpersonal restrictions effected because of any
neur opsychiatric condition. The Claimnt could work ei ght hours
per day and would not need any vocational rehabilitation
services such as testing, counseling, or training. Dr. Goodman
opi ned that Hurd reached maxi mum nedi cal inprovenent. He noted
that her “limtations are due to arthritis” (EX 4).

4. Dr. Harry Lockstadt, the Claimant’ s treating physici an,
first exam ned Ms. Hurd on Nhy 11, 1992, at which tine he noted
t hat she twi sted her |left knee and ankle when she slipped on a
wet floor in August 1991. Dr. Lockstadt noted that the
Claimant’ s ankle gradually inproved but she continued to have
left knee pain on the inside of the knee towards the nmedial
aspect. She had difficulty twsting her knee, clinmbing stairs,
kneel ing, and crouching, and her left leg swells if she is on
her feet for prolonged periods. Hurd was treated with anti -
i nflammat ory nedica-tion, Cortisone injections, and two nonths
of rest. She never had any trauma to her knee prior to the 1991
accident. Hurd had an occasional ache in her right knee *“which
she just shakes off and keeps going.” On physical exam nation,
Dr. Lockstadt noted that the knee was not swollen, range of
notion was full and functional, and there was sone tenderness

along the nedial jointline. Dr. Lockstadt’'s assessnment was
medi al conpartnent degeneration. He stated that when the
Claimant twi sted her knee, she “nost |I|ikely danaged the

articular surface and the neni scus on the nedial conpartnent.”
He stated that this was a nmechanical problem for which therapy
and anti-inflammtory medicine would not |ikely help her, and
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recommended that the Cl ai mant undergo an art hroscopi c eval uati on
and possi ble arthroscopic surgery (CX 1; EX 8).

Dr. Lockstadt, on May 21, 1992, perfornmed an arthroscopic
medi al neniscectonmy with debridement secondary to arthritic
changes of the articular surface of the femur, the tibia, and
the patell of enoral conpartnents. His pre- and post-operative
di agnoses were conpartnment degeneration and neniscal tear. He
noted that the Claimnt tw sted her left knee at work and
suffered from swelling, grinding, crepitus, and night pain (CX
1; EX 8).

In a letter dated May 29, 1992, Dr. Lockstadt stated that
at the time of the Claimant’s surgery, “there was no evidence
that she had a tear of the nedial neniscus, and significant
degeneration from her tear.” He stated that this resulted in
sone damage onto the articul ar surface of both the fenmur and t he
tibia. “At  arthroscopic surgery, the neniscal tear was
resected, and the damage to the articular surface was snoot hed
off.” Dr. Lockstadt felt that the renpoval of the damage to the
meni scus would alleviate Hurd’ s pain but that eventually there
woul d be gradual deterioration, at which tinme the Clai mant may
require knee replacenent. He recommended conti nued wal ki ng and
exerci ses and stated “the way she is today, | don’t think she is
quite ready to return to work” (CX 1; EX 8).

Dr. Lockstadt saw Ms. Hurd on June 10, 1992. He stated that
the pain at the posterior aspect of Hurd' s knees at the time of
the injury was “essentially resolved,” and the tenderness in the
front of her knee which was present at the tinme of the injury
was still present. Dr. Lockstadt noted that the arthroscopy
showed a torn neniscus in the posterior nedial aspect of the
knee and significant danage to the undersurface of the kneecap.
He injected Cortisone into the Claimnt’s knee and recomended
t hat she not go back to work or be on her feet all day (CX 1; EX
8).

Dr. Lockstadt saw the Claimnt on July 15, 1992, at which
time she was suffering “significant pain”™ in her left knee.
Art hroscopi c notes showed that Hurd suffered significant medical

conpartment degeneration and mniml |ateral degeneration.
Dr. Lockstadt did think that he would release her for work in
the near future. *“She cannot work, her options therefore wll

then be either early retirement, or proximal to the osteotony,
or knee replacenment” (EX 8).

In a letter dated July 22, 1992, Dr. Lockstadt wote that
he was contacted by the Enployer and informed that there was a
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clerical position available for the Cl aimnt. Dr. Lockst adt
advi sed Hurd that she should be on her feet no nore than fifteen
tothirty mnutes per hour, “mnimzing tw sting and turning and
lifting through the knee.” By letter dated August 5, 1992
Dr. Lockstadt stated that Hurd should mnimze tw sting through
t he knee, wal ki ng, kneeling, and crouching. She could do |ight
duty work such as paperwork. He opined that it was within her
capabilities to be on her feet approximately twenty m nutes per
hour (CX 1).

On August 5, 1992, Dr. Lockstadt wote that the Clai mant
could perform light duty work such as paperwork but he
recomended that she mnim ze wal king and twi sting through the
knee and should not be on her feet nore than twenty m nutes per
hour (EX 8).

Dr. Lockstadt saw the Cl ai mant on Septenber 28, 1992. He
stated that he encouraged her to continue activities as
tolerated but it was just a matter of tine before the knee would

show continuing deterioration and increasing pain. Dr .
Lockstadt said he would continue to treat her with Cortisone
i njections but she would |ikely require a knee repl acenent. *“As
she has both patellofenmoral arthritis and nedial conpartnent
arthritis, it is questionable if a proximal tibia osteotony
woul d help her.” In a letter dated Septenber 28, 1992, Dr

Lockstadt stated that the C aimnt reached nmaxi mum nedical
recovery.

| do not believe that she will ever return to full
time duties, due to her knee pathology and injury. |
think she will likely remain at a |level of working
between 4 and 5 hours per day at maximum and | don’t
believe that will go forever, either.

He recomended m nim zation of wal king and twi sting through the
knee, limted to between twenty and thirty m nutes per hour, and
m nim zation of kneeling and crouching. “If that type of work
is not avail able, then she should be rated for maxi mrum nedi cal
i mprovenent and settlenment made” (CX 1; EX 8).

Dr. Lockstadt saw Hurd on Decenber 18, 1992, at which tine
he noted synptonms of daily pain along the nmedial aspect of knee,
difficulty with kneeling, crouching, and clinmbing stairs, and
that tw sting through the knee caused pain. X-rays showed sone
m | d nmedial joint space | oss and patell of enroral degenerati on and
arthroscopi c eval uati on denonstrated nedi al neni scus tear, sone
secondary arthritis on the articular surface of the femur and
ti bia, and sone patellofenmoral arthritis. Dr. Lockstadt opined
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that her capabilities were limted to standing on her |egs
approximately fifteen m nutes before rest is required, and she
shoul d not kneel, crouch, or clinb stairs on a repetitive basis.
He concl uded that she could return to a position within these
parameters but it was “doubtful” if she could do anythi ng beyond
that. He found the Claimant’s | ower extremty inpairnent to be
twenty-two percent and that she had a nine percent inpairnment of
t he whol e person (CX 1; EX 8).

In a letter dated February 11, 1993, Dr. Lockstadt stated
that Ms. Hurd suffered fromsevere arthritis of the medial side
of her left knee. He noted that weight bearing tends to
aggravate her pain and increase synmptons. “1t is ny
professional opinion that it is highly unlikely that after
review ng her job description, that she probably only woul d be
able to work approximately five hours a day wthin her
restrictions” (CX 1).

Dr. Lockstadt saw the Claimnt on June 23, 1993, at which
time he noted continuing |left knee pain localized to the nedi al
side of the knee, associated with grinding and crepitus and
swel ling, and sone patell ofenmoral and nedial conpartnent pain.
He noted that she | ost twenty pounds whi ch he t hought woul d help
her. He recomended knee repl acenent surgery but would like to
put it off as long as possible (CX 1; EX 8).

Dr. Lockstadt saw Hurd on Decenmber 3, 1993, at which tine
he noted that her |left knee continued to give her pain several
days per week but she controlled it with Voltaren. She did not
take full doses and sone days did not require nedication.
Physi cal exam nation showed tenderness along the nedial joint
line and patellofenoral joint. She |Iost weight. Dr. Lockstadt
stated his assessnent as “left knee arthritis.” He noted that
the Claimnt wanted to return to work eight hours per day, but
stated that he was not too optim stic that she would be able to
work on her feet all day. He released her to work “within her
capabilities” (CX 1; EX 8).

Dr. Lockstadt saw the Claimant for foll ow-up on October 5,
1995, at which tine he noted continued pain in her left knee.
X-rays showed nedi al j oi nt space narrowing and sone
patel | of enoral joint space arthrosis. Dr. Lockstadt noted that
she received Social Security benefits and was only experienced

at manual labor. “If she was to find a job where she could sit
nost of the time, then she would be able to do this, however
anmbul ati on woul d be a problemfor her.” He stated that he woul d

like to delay a total knee replacenent and prescri bed nmedi cati on
(CX 1; EX 8).
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On August 28, 1997, Dr. Lockstadt saw the Clai mant “for
foll ow-up from her knee arthritis.” He said that all he could
of fer her was Hyal gan injections and total knee replacenment. He
did not think that she would be able to return to any type of
enpl oynment that required any excessive standing or walking.
Dr. Lockstadt noted that she was only experienced in | abor type
wor k and had no other training (EX 8).

Dr. Lockstadt exanm ned the Clainmnt on February 25, 1998,
at which time he noted an increase in pain and progression of
synptons. He opined that her treatnment would require ongoing
arthritis medication and probable knee repl acenent. Based on
hi story and previous findings, Dr. Lockstadt did not relate her
knee arthritis to the 1991 injury, but stated that “we wll
continue to support her with her workman’s conp cl ai massoci at ed
with this” (EX 8).

Dr. Lockstadt saw Hurd on July 21, 1999. He noted that she
was able to anbul ate only fifteen to twenty m nutes per hour and
had pain and swelling of the knee if she was up too long. She
required intermttent use of a cane and stated that she was not
ready for an operation (CX 1).

In a Status Report dated July 28, 1999, Dr. Lockstadt
restricted the Claimant to a “sit down job only” and noted that
she should avoid bendi ng, stooping, crouching, and stairs (CX
1).

5. Dr. Eric C. WIlson issued a Surgical Pathol ogy Report
dated May 21, 1992 based on his exam nation of a portion of the
Claimant’s torn nediscus cartil age. He noted that it was
consistent with torn nedial meniscus of the |left knee (CX 1; EX
8).

6. Dr. \Wheel er exam ned the Cl ai mant on October 14, 1991
and Novenber 1, 1991. He noted in the October 1991 report that
Hurd fell and injured her |eft knee and ankl e when she slipped
and fell at work. She was off work for nine or ten days then
returned for four days, “but had swelling of her entire |eft
| ower extremty and has not worked in the entire nonth of
Sept enber and the past two weeks of October.” Dr. Wheel er noted
t hat she “has gotten better” but had sone soreness in her knee.
He noted that she was significantly overweight but had no
swelling in her knee. He interpreted an x-ray as show ng no
signi ficant changes. Dr. Wheeler stated his inpression as
“traumatic synovitis left knee.” He injected her knee with
Aristocort and stated that she should be off work until October
21, 1991. In the Novenber 1991 report, Dr. Wheel er stated that
the knee inproved after the injection but Hurd still had sone
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synptons. He prescribed Voltaren and advi sed her to | ose wei ght
and told her to return in six weeks if problenms persisted (CX
1).

Vocati onal Evi dence

The record contains several Labor Market Survey reports by
Donal d Fol | ensbee, Senior Case Manager for Concentra Managed
Care, Inc. 1In a report dated November 26, 1996, M. Foll ensbee
identified thirteen positions which he found to be within the
Claimant’s work restrictions as given by Dr. Goodman on July 1,
1996 (EX 5). Follensbee, in a July 11, 1997 report, identified
el even job openings (EX 6). On October 13, 1997, Follensbee
| i sted numerous job openi ngs dat ed bet ween Sept enber 28, 1992 to
Oct ober 30, 1996 which were found in the Lexington Heral d/ Leader
classified ads (EX 7). For each date |isted, Follensbee found
approximately three to five job openings that appeared to neet
Dr. Goodman’s restrictions. Five general job titles were found
to be within the Claimant’s work restrictions and skills:
(1) recep-tionist; (2) front desk clerk; (3) telephone
operator/swi tchboard operator; (4) sedentary cashier; and, (5)
custonmer order clerk. The job descriptions for these positions
are as follows:

1. Front Desk Clerk

Duti es: (1) registering and assigning rooms to
guest s; (2) sorting mai | and nmessages; (3)
transmtting and receiving nessages using equipnment
such as tel ephones, fax machines, and sw tchboards;
(4) answering inquiries pertaining to hotel services;
(5) record-keeping; (6) conmputing bills and collecting
payments from guests; (7) nmaking and confirmng
reservations; (8) selling small itenms such as tobacco
and newspapers; and, (9) posting room and service
charges to cash book or register.

Physi cal capabilities: standing, sitting, walking
periodically during the day with maxi num standi ng of
one-hal f hour to one hour during busy tinmes. A stool
can be provided if needed to sit primarily. No
lifting over five pounds and no bendi ng, stooping, or
activities of the |ike.

2. Tel ephone Oper ator/ Swi t chboard Oper at or

Duti es: (1) operate telephone system to relay
i ncom ng, outgoing, and interoffice calls; (2) pushes
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switch keys to make connections and relay calls; (3)
keep record of calls and relay nessages for guests as
needed.

Physi cal capabilities: job is sedentary with three
breaks during the work hours. Two 15 m nute breaks
and one 1/2 hour dinner break. No lifting, bending,
st oopi ng, or other such activities.

Custoner Order Clerk

Duti es: (1) process orders for nmerchandise by
t el ephone using conmputer termnal; (2) edit orders
received for prices and nonenclature; (3) inform
customers of prices, shi ppi ng dates, and any

addi tional information; (4) enter data into conputer
to determne total cost for custoner; and, (5) check
i nventory.

Physi cal capabilities: job is sedentary with three
breaks during the work hours. Two 15 ninute breaks
and one 1/2 hour dinner break. No lifting, bending,
st oopi ng, or other such activities.

-17-



4. Medi cal Recepti oni st

Duti es: (1) receive calls, determne nature of
business, and direct callers to destination; (2)
schedul e appointnments and take nessages; (3) answer
inquiries; and, (4) variety of sinple clerical duties.

Physi cal capabilities: sedentary nostly but able to
stand and wal k occasionally during the work hours. No
lifting over five ponds, no bending, stooping, or
ot her such activities.

5. Sedent ary Cashi er

Duties: (1) receive funds from custonmers and record
nmonetary transactions; (2) conplete <credit card
transactions; and, (3) count noney to verify anounts,
i ssue recei pts and change.

Physi cal capabilities: job is mainly sedentary but
able to stand and wal k as needed. No lifting over
five pounds, no bending, stooping, or other such
activities.

Dr. Goodman found all of the positions identified by M.
Foll ensbee in the 1996 and 1997 surveys to be wthin the

Claimant’s work restrictions (EX 5-7). The positions were
within athirty-five mle radius of Wnchester, Kentucky, where
the Clai mant resides. It was noted that full-time positions

range fromthirty-five to forty hours per week.

In a Labor Market Research report dated April 10, 2000,
M. Follensbee identified sixteen job openings which he found
within the restrictions inmposed by Dr. Prinmmon March 8, 2000
(EX 9). The survey was conducted within a fifty mle radi us of
W nchester, Kentucky. The job reviewed for this survey were:
(1) switchboard operator; (2) nedical receptionist; and,
(3) custoner order clerk. The duties and physical capabilities
for these positions are simlar to those |listed above.

V. DILSCUSSI ON AND APPLI CABLE LAW

Nature of Disability

Under the Act, “disability" is defined as the “incapacity
because of injury to earn wages which the enpl oyee was recei vi ng
at the tinme of injury in the same or other enploynment."” 33
US C 8 902(10). Generally, disability is addressed in terns
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of its nature, permanent or tenporary, and its extent, total or
partial. A claimnt bears the burden of establishing both the
nature and extent of his or her disability. See Trask v.
Lockheed Shipbuilding and Construction Co., 17 BRBS 56, 59
(1985).

Courts have devised two | egal standards to determnm ne whet her
a disability is permanent or tenporary in nature. Under one
standard, a disability is considered to be permanent where the
underlying condition has reached the point of maxi mum medi cal
i nprovenent. See Trask, 17 BRBS at 60. Thus, an irreversible
condition is pernmanent. See Drake v. General Dynam cs Corp.
El ectric Boat Division, 11 BRBS 288, 290 n.2 (1979). Under
anot her standard, a permanent disability is one that "has

continued for a lengthy period and . . . appears to be of
lasting or indefinite duration, as distinguished from one in
whi ch recovery nmerely awaits a normal healing period." Watson

v. Gulf Stevedore Corp., 400 F.2d 649, 654 (5" Cir. 1968), cert.
denied, 394 U S. 976 (1969); Care v. Washington Metro Area
Transit Authority, 21 BRBS 248, 251 (1988). 1In such cases, the
date or permanency is the date that the enployee ceases
receiving treatnment with a view towards inproving his or her
condition. See Leech v. Service Engineering Co., 15 BRBS 18, 21
(1982).

Three physicians gave opinions with respect to the degree
of Hurd’ s inpairnent. Dr. Lockstadt, the Claimant’s treating
physi ci an since May 1992, opined in a | etter dated Septenmber 28,
1992 that Hurd reached “maxi mum nedi cal recovery” and did not
t hi nk that she would ever be able to return to full-time work
duties due to her knee pathology and the 1991 injury. I n
several reports dated subsequent to Septenber 1992, Dr.
Lockstadt continued to place the Claimnt on work restrictions.
Dr. Lockstadt’s opinion is reasoned, docunented, and supports a
findi ng of permanent disability. See Trask, 17 BRBS at 60. His
opinion is entitled to substantial weight.

Dr. Goodman exam ned Hurd on July 1, 1996. In a Work
Restriction Evaluation report dated July 1, 1996, he opined t hat
she reached maxinmum nedical inmprovenent and Ilimted the
Claimant’s work activities. | find that Dr. Goodman’ s opinion

supports a finding of permanent disability. See Trask, 17 BRBS
at 60.

Dr. Primmexam ned the Cl ai mant on March 8, 2000, at which

time he gave “permanent restrictions of no prol onged standing,
probably for no nore than 20 to 30 mnutes at a tinme; no
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squatting, kneeling, or crawling, and only occasional stair or
| adder clinbing” (enphasis added). Dr. Primm did not find
“maxi num nedi cal inprovenment,” but his opinion supports a
finding that the Claimant’s disability is permanent in nature.
See Watson, 400 F.2d at 654; Care, 21 BRBS at 251.

The record al so contains reports by Drs. Tenplin, WIson,
and Wheel er; however, these physicians failed to give opinions
as to the degree of Hurd’ s inpairnent. Based on the opinions of
Drs. Lockstadt, Goodman, and Primm | find the Claimnt’s
i mpai rment to be permanent in nature and that she reached
maxi mum medi cal i nprovenent on Septenber 28, 1992.°

Extent of Disability

Once the nature of the disability has been established, the
extent of disability nust also be established. The extent of
disability is an econom c concept as well as a nedical one. See
New Orl eans (Gul fw de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5 Cir. 1981); Quick v. Martin, 397 F.2d 644, 648 (D.C. Cir.
1968) . In order for a claimant to receive an award of
conpensation, the evidence nmust establish that the injury
resulted in a |loss of wage-earning capacity. See Fleetwood v.
Newport News Shipbuilding and Dry Dock Co., 776 F.2d 1225, 1229
(4th Cir. 1985); Sproull v. Stevedoring Services O Anerica, 25
BRBS 100, 110 (1991). A clainmnt establishes a prim facie case
of total disability by showi ng that he or she cannot performhis
or her wusual work because of a work-related injury. The
cl ai mnt need not establish that he or she cannot return to any
enpl oynent, only that he or she cannot return to his or her
former enployment. See Elliot v. C & P Tel. Co., 16 BRBS 89
(1984). Once aprima facie case i s established, the claimant is
presuned to be totally disabled, and the burden shifts to the
enpl oyer to prove the availability of suitable alternate
enpl oynment. See Turner, 661 F.2d at 1038; Trans-State Dredging
v. Benefits Review Bd. [Tarner], 731 F.2d 199, 200-02 (4" Cir.
1984); Elliott, 16 BRBS at 92. If the enployer establishes the
exi stence of such enploynent, the enployee’'s disability is

treated as partial rather than total. Total disability becones
partial on the earliest date that the enployer establishes
suitable alternate enploynent. See Palonbo v. Director, ONCP,

937 F.2d 70, 73 (2d Cir. 1991); Rinaldi v. General Dynam cs

6 As previously noted, the parties stipulated that the
Cl ai mant reached maxi mum medi cal i nprovenent on August 28, 1992.
However, the medical evidence shows that the correct date is
Sept enber 28, 1992.
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Corp., 25 BRBS 128 (1991). However, the claimant may rebut the
enpl oyer’s showi ng of suitable alternate enploynment, and thus
retain entitl enment to t ot al disability benefits, by
denonstrating that he or she diligently sought but was unable to
obtain such enpl oynent. See Pal onbo, 937 F.2d at 73; Director,
ONCP v. Berkstresser, 921 F.2d 306, 312 (D.C. Cir. 1991).

The degree of the claimant’s disability, total or partial,
is determ ned not only on the basis of his physical condition,
but also on other factors, such as age, education, enploynment
hi story, rehabilitative potential, and the availability of work.
Thus, it is possible under the Act for a claimant to be deened
totally di sabl ed even though he or she may be physically capabl e
of perform ng certain kinds of enploynent. See Turner, 661 F.2d
at 1038.

I n det erm ni ng whet her the Cl ai mant has establ i shed t hat she
cannot perform her usual enploynent, | nust conpare her nedi cal
restrictions with the specific requirements of her usual
enpl oynent . See Curit v. Bath Iron Wrks Corp., 22 BRBS 100
(1988); MIls v. Marine Repair Serv., 21 BRBS 115, on recon.
22 BRBS 335 (1988); Carrol v. Hanover Bridge Marine, 17 BRBS 176
(1985); Bell v. Vol pe/ Head Constr. Co., 11 BRBS 377 (1979). At
the time of Hurd’ s 1991 injury, she was working as a waitress

for the Lexington Bluegrass Arny Depot. In addition to her
duties as a waitress, she cooked, ran the food |ine, operated
cash registers, and assisted with golf cart rentals. Her
position required her to wal k, crouch, bend, twist, lift, flex

her knees up and down, clinmb, squat, kneel, and stoop.

Four physicians gave opinions with respect to the extent of
the Claimant’s disability. Drs. WIlson and Wheel er did not give
opi nions on this issue.

As discussed, Dr. Lockstadt has treated the Clai mant since
1992. On Septenmber 28, 1992, he opined that Hurd reached
“maxi mum nedi cal recovery” and did not think that she would ever
be able to return to full-tine work duties due to her knee
pat hol ogy and the 1991 injury. “I think she will likely remain
at a level of working between 4 and 5 hours per day at maxi mum
and | don’'t believe that wll go forever, either.” Dr .
Lockstadt recommended mnim zation of walking and tw sting
t hrough the knee, limted to twenty to thirty m nutes per hour,
and m nim zation of kneeling and crouching. He nost recently
exam ned Hurd in July 1999, at which tine he opined that she was
able to anbul ate only fifteen to twenty m nutes per hour and has
pain and swelling of the knee if she is up too |ong. Dr
Lockstadt restricted her to a “sit down job only” and opined
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t hat she shoul d avoi d bendi ng, stooping, crouching, and cli nbing
stairs. He stated that she would continue to require the use of
a cane and pain nmedication and will eventually need a total knee
repl acenent.

Dr. Goodman exam ned Hurd in July 1996, at which tine he
opi ned that she could intermttently sit four hours per day,
wal k and stand two hours per day, |ift between ten and twenty
pounds, and bend for one hour per day, and cannot squat, cli nb,
kneel, or twist. She could not operate any notor vehicles. He
gave no hand restrictions but stated that Hurd should not
perform pushing or pulling exercises.

Dr. Tenplin exam ned Hurd on March 27, 2000 and opi ned t hat
she suffered from a fifteen percent inpairnent to the whole
person and was unable to return to activities requiring
“prolonged standing, crawling, frequent bending, stooping,
kneel i ng, crouching, or using foot controls for any extended
time frame.” He stated that she did not retain the physical
capacity to return to the type of work she perfornmed at the tine
of the injury.

Dr. Primmexam ned the Claimant in 1993 and again in March
2000. Based on the 1993 exam nation and x-rays taken at that
time, he opined that she could work “but should work in a
sedentary type position which would not involve any prol onged
standi ng and no stair or |adder clinbing.” He did not limt the
hours that she could work in a sedentary position. Dr. Primm
concl uded that Hurd had a twenty-four percent inpairment to the
| ower extremty and a ten percent inpairnent to the body as a
whol e. Based on the March 2000 exam nation, Dr. Primm gave
per manent restrictions of no prolonged standing (no nore than
twenty to thirty mnutes at atine), no squatting, kneeling, and
crawl i ng, and only occasional stair or |adder clinbing. He gave
no restrictions on upper body use or the operation of hand or
foot controls.

Based on the Claimant’s testinony, | find that the
activities which Drs. Lockstadt, Goodman, Tenplin, and Prinmm
advi sed her to avoid would be required in her former position as
a waitress. Accordingly, | find that she has established a
prima facie case of total disability by showi ng that she cannot
perform her usual work because of a work-related injury.

Because the Cl ai mant has established a prim facie case of
total disability, the burden shifts to the Enployer to rebut
this finding. In order to overconme the presunption of tota
disability, an enployer nust denonstrate the availability of
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enpl oynent that the claimnt could perform A show ng of
suitabl e alternate enpl oynent nmust account for a claimant’s age,
background, enploynent history, and physical and intellectual
capabilities. See Turner, 661 F.2d at 1042-43. In addition,
such enploynment nmust be a position within the claimnt’s
community that the claimant realistically could secure with a
diligent effort. 1d. VWhile the enployer need not specifically
pl ace the claimant in an actual job, it nust establish the
preci se nature, ternms, and availability of the job opportunity.
See Tarner, 731 F.2d at 201; Thonpson v. Lockheed Shi pbuil di ng
& Constr. Co., 21 BRBS 94, 97 (1988). The presunption of total
disability continues until the enployer satisfies this burden.

The nedi cal evidence establishes that, as a result of her
injuries, the Claimant is able to work only under certain

restrictions. | place substantial weight on the opinion of
Dr. Lockstadt, the Claimant’s treating physician, who stated
that Hurd could work at a “sit down job only,” should not

anbul ate nmore than fifteen to twenty m nutes per hour, and
shoul d not performany bendi ng, stoopi ng, crouching, or clinbing

stairs. She will have pain and swelling of the knee if she is
up too long and will continue to require the use of a cane and
pai n medi cati on. Dr. Lockstadt stated that “she will Ilikely

remain at a level of working between 4 and 5 hours per day at
maxi muni and does not believe that will continue forever either.
Drs. Primm Tenplin, and Goodman al so opined that the Clai mant
should avoid certain activities such as prolonged standing,

squatting, kneeling, tw sting, and crawing. Dr. Goodman
further stated that the Clai mant should not operate any notor
vehicles. | find that any attenpt by the Enpl oyer to establish

suitable alternative enploynment must account for these
restrictions.

The Enpl oyer has submtted the results of three Labor Market
Surveys. The Enployer acknowl edged in its Brief that no
conpl ete vocational evaluation was perforned, as the Clai mnt
was never personally interviewed by a vocational expert. The
Surveys were conducted based on the nedical restrictions
contained in the record. In the npbst recent Survey report,
Donal d Fol | ensbee from Concentra Managed Care, Inc., identified
Si X job openings within the restrictions inmposed by Dr. Prinmmon
March 8, 2000, that are wthin a fifty-mle radius of
W nchester, Kentucky. The job titles reviewed for this Survey
were: (1) switchboard operator; (2) nedical receptionist; and,

(3) custoner order clerk. In the October 13, 1997 Survey
report, Follensbee defined five general job titles, including
the three listed above, which were found to be within the
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Claimant’s work restrictions as inposed by Dr. Goodnman on July
1, 1996.

The physi cal capabilities required for the nedica
receptionist position include being “able to stand and wal k as
needed.” The Survey report does not specifically state how nuch
wal king and standing could potentially be “needed.” Dr .
Lockst adt opined that the Claimant could have a “sit down job
only,” and stated that she would only be able to anbul ate
fifteen to twenty m nutes per hour before she experiences pain
and swelling of the knee. The physical capabilities for the
swi t chboard operat or and custoner order clerk positions are al so
generally defined and do not specifically address how nuch tine
the Claimnt would need to spend on her feet. Mor eover
al though these positions are defined as “sedentary,” the
Clai mant testified that she would be unable to sit for extended
periods of time because her “leg would get stiff and [she]
probably couldn’t get up.” Finally, the wages for the positions
listed in the Survey reports and the reference to “full tinme”
hours for all three of the positions |isted above suggest that
t hese positions would require full-time enployment comm tnent.
Dr. Lockstadt has found that the Claimnt could work four to
five hours per day maxi mum and woul d eventual |y not be able to
wor k t hat much.

In addition to physical capabilities, a showi ng of suitable
alternate enploynent nmust also account for a claimnt’s age,
background, enploynment history, and intellectual capabilities.
See Turner, 661 F.2d at 1042-43. The switchboard operator and
custonmer order clerk positions require that the Cl ai mant be able
to operate certain equi pnent such as conputers and sw t chboar ds.
The Claimant testified that she has no experience with either
conputers or switchboards and is unfamliar wth keyboards and

emai | nmessagi ng. Hurd is sixty-one years old and has an
enpl oynment history whichis limted to | abor type work. She has
had no additional training or experience. Mor eover, she has

attenpted to obtain positions requiring the use of conputers and
swi t chboards, but was declined. Hurd stated that she applied
for a position as a hotel desk clerk subsequent to her work for
the Enployer, but was told that they needed soneone wth
conmput er experience. She also applied for a position as a
swi t chboard operator, was asked if she had any disabilities, and
was never hired.

The Enpl oyer noted in its Brief that the Claimant returned
to light duty work following the August 1991 accident and
eventually progressed to regular full-time work wth the
Empl oyer and continued in this capacity until January 1993, at
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which time her enploynent ceased due to closure of the base.
According to Hurd, even with reduced hours, her knee would swel |

and continued to give her problens. “They cut ny hours and I
went in 5 to 6 hours a day, but then when | would go home every
evening nmy | eg was in such bad shape.” Follow ng the closure of

the base, the Enployer offered Hurd another position at a
different | ocation. The Claimnt spent one to two hours per day
driving to and from the new | ocation. She attenpted working
there three times but her knee was in so much pain that she
woul d have to go hone and elevate her leg. Subsequent to her
work with the Enployer, Hurd held two other restaurant/food-
oriented positions, both of which she quit due to pain and
swelling in her leg. She testified that she continues to have
pain and swelling in her |eg depending on how much tinme she
spends on her feet and the type of surface on which she wal ks.
She takes nedication for the pain and is unable to drive or
operate notor machinery while on the nedication due to nausea
and di zzi ness.

Based on the Claimnt’s physical restrictions, enploynment
background, age, and testinmony, | find that the jobs identified
in the Labor Market Surveys do not fit wthin M. Hurd s
limtations or skills, and that the Enployer has failed to
establish the availability of suitable alternate enpl oynent.

| nterveni ng I njury

Whet her Hurd sustained an intervening injury due to a slip
and fall accident at a Hill’s store in 1995 was listed as an
issue in the Pre-Hearing Statement and in the Joint Stipulations
and Adm ssions. The Enployer stated inits Brief, however, that
t he nedical evidence fails to show that the fall caused any
worsening of the Claimant’s knee condition and waived any
argunment with respect to this issue. Based upon a review of the
record, | find that the evidence fails to show that the 1995
accident caused an intervening injury with respect to the
Cl ai mant’ s knee conditi on.

Aver age Weekly Wage

The parties stipulated and | so find that the Claimnt’s
average weekly wage at the tine of the injury was $252.61.

Over paynent of Schedul ed Award

Section 8(c)(2) provides for permanent partial disability
conpensation for lost use of a leg. The parties stipulated that
a schedul ed award pursuant to 8 8(c)(2) was paid to the Cl ai mant
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and was cal cul ated on the basis of 69.12 weeks at $187.21 per
week for a total of $12,939.96. The Enpl oyer argues that based
on an average weekly wage of $252.61, the correct weekly rate
shoul d have been $168.41, yielding a paynent of $11,640.50

Thus, the scheduled award in this case was overpaid. | agree
with the Enpl oyer and find that there has been an overpaynent in
t he ampbunt of $1, 299. 46.

Medi cal Benefits

Section 7(a) of the Act provides that an enployer shal
furni sh medi cal and surgical treatment for an enpl oyee for such
period as the nature of the injury or the process of recovery
may require. Medical benefits are not conpensation and are not
time-barred under 8 13 of the Act. See Mayfield v. Atlantic &
Gul f Stevedores, 16 BRBS 228, 230 (1984). To be entitled to
medi cal benefits under 8 7, a claimnt need not establish that
the injury has caused a reduction in wage-earning capacity.
Rat her, a claimnt need only establish that the injury is work
rel at ed. See Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS
168, 174 (1984). Any expense clainmed by the enpl oyee nust be
bot h reasonabl e and necessary. The parties stipulated that the
Cl ai mant has al ready been paid $13,548.03 in nedical benefits.
| find that she is entitled to benefits for any additiona
medi cal treatnments received as a result of her work injury.

V. ORDER
Based upon the foregoing Findings of Fact, Conclusions of
Law, and wupon the entire record, | issue the follow ng
conpensation order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is, therefore, ORDERED t hat:

1. The Enpl oyer, Departnment of Army/NAF, pay to the
Cl ai mant, Bonni e Jean Hurd, conpensation for her tenporary total
disability from August 14, 1991 to Septenber 23, 1991, from
Sept enber 27, 1991 to COctober 20, 1991, and from May 21, 1992 to
August 12, 1992, based upon an average weekly wage of $252.61,
such conpensation to be conputed according to 8 8(b) of the Act.

2. The Enployer, Departnent of Arny/NAF, pay to the
Cl ai mant, Bonnie Jean Hurd, conpensation for her tenporary
partial disability from August 13, 1992 to Septenber 27, 1992,
based upon an average weekly wage of $252.61, such conpensation
to be conputed according to 8 8(e) of the Act.
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3. The Enployer, Departnent of Army/NAF, pay to the
Cl ai mant, Bonni e Jean Hurd, conpensation for her permanent tot al
di sability conmmenci ng Septenber 28, 1992, based upon an average
weekly wage of $252.61, such conpensation to be conputed
according to 8§ 8(a) of the Act.

4. The Enmpl oyer shal | furnish such reasonabl e,
appropriate, and necessary nedical care and treatnent as the
Claimant’s work-related injury referenced herein may require,
subject to the provisions of § 7 of the Act.

5. The Enpl oyer shall receive credit for all amounts of
conpensation previously paid to the Clainmant as a result of her
injury.

6. The Claimant’s attorney shall file, within (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Enmpl oyer’s counsel who shall have twenty (20) days to file
objections. Twenty C.F.R § 702.132.

A
ROBERT L. HI LLYARD
Adm ni strative Law Judge
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